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COMPLAINTS ABOUT THE JUDICIARY (SCOTLAND) 
RULES 2015 

Made - - - -  30 March 2015 

Coming into force - - 01 April 2015 

The Lord President of the Court of Session, in exercise of his powers under section 28 of the 
Judiciary and Courts (Scotland) Act 2008 (asp 6), makes the following Rules. 

Citation and commencement 

1. These Rules may be cited as the Complaints about the Judiciary (Scotland) Rules 2015 and 
come into force on 01 April 2015. 

Application 

2. These Rules apply in relation to complaints about the conduct of the following judicial office 
holders:— 

(a) judges of the Court of Session; 
(b) re-employed retired judges of the Court of Session; 
(c) the Chairman of the Scottish Land Court; 
(d) temporary judges of the Court of Session; 
(e) sheriffs principal; 
(f) temporary sheriffs principal; 
(g) sheriffs; 
(h) re-employed retired sheriffs principal and sheriffs; 
(i) part-time sheriffs; 
(j) stipendiary magistrates; 
(k) justices of the peace. 

Disciplinary judge 

3.—(1) The Lord President is to appoint a judge of the Inner House of the Court of Session (to 
be known as “the disciplinary judge”) for the purposes of— 

(a) supervising the operation generally of these Rules and reporting to the Lord President 
about that matter as appropriate; and 

(b) carrying out the other functions specified by these Rules. 
(2) Paragraph (3) applies to a complaint made under these Rules— 

(a) alleging misconduct on the part of the judge who is the disciplinary judge; or 
(b) where the disciplinary judge considers it to be inappropriate for him or her to carry out 

the functions mentioned in paragraph (1)(b) in relation to the complaint. 
(3) The functions mentioned in paragraph (1)(b) are in relation to that allegation to be carried 

out by another judge of the Inner House of the Court of Session nominated by the Lord President. 
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Judicial Office 

4.—(1) References in these Rules to the Judicial Office are to the Judicial Office established by 
the Scottish Courts and Tribunals Service to support the Lord President in the Lord President’s 
non-judicial functions. 

(2) Where under these Rules a function is to be carried out by the Judicial Office, the function is 
to be carried out by the most senior member of its staff or such other member of staff as may be 
authorised (whether specifically or generally) by the most senior member. 

Making a complaint 

5.—(1) A complaint may be made by submitting a complaint document to the Judicial Office. 
(2) A “complaint document” is a document in writing which — 

(a) is legible; 
(b) contains a detailed allegation of misconduct on the part of a named or identifiable judicial 

office holder;  
(c) gives the date or dates of the alleged misconduct; and 
(d) states the name of the person who is making the complaint and details of an address to 

which correspondence may be sent. 
(3) A complaint document is to be accompanied by all documents within the control of the 

person complaining upon which the person seeks to rely in making the allegation. 
(4) For the purposes of this rule— 

(a) a document may be sent by any method which the Judicial Office has indicated to be an 
acceptable means of sending it; 

(b) if sent by an electronic means indicated to be acceptable a document is to be treated as 
valid only if it is capable of being used for subsequent reference. 

(5) A complaint will not be accepted where the complaint document (or any communication 
associated with it) indicates that the person complaining does not want the judicial office holder 
against whom the complaint is made to see a copy of the complaint document or any document 
accompanying it. 

Allegations of criminal conduct 

6.—(1) This rule applies to a complaint made under rule 5. 
(2) If it appears to the Judicial Office that the allegation is of an act or omission which may 

constitute a criminal offence— 
(a) further consideration under these Rules shall be suspended until— 

(i) the relevant prosecutor indicates that no criminal proceedings are to be taken; or 
(ii) any such proceedings have been concluded; and 

(b) the Judicial Office is to write to the person complaining to that effect. 

Time limit 

7.—(1) Subject to this rule, the Judicial Office is to dismiss any allegation of misconduct in a 
complaint document which founds on anything occurring more than 3 months before the date on 
which the complaint was received. 

(2) The person complaining may make a case in writing to the Judicial Office that there are 
exceptional circumstances which justify allowing the allegation to proceed. 

(3) Where such a case is not made at the time of making the complaint, the Judicial Office is to 
write to the person inviting him or her, by such date as is specified, to make such a case. 
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(4) Where such a case is made, the disciplinary judge is to decide whether the allegation is to be 
allowed to proceed. 

(5) Where an allegation is dismissed under this rule the Judicial Office is to write to the person 
complaining to that effect. 

(6) Where the Judicial Office considers that the allegation falls to be dismissed under rule 8(3), 
it may decide not to invite representations under paragraph (3) above and proceed directly to deal 
with the matter under rule 8. 

Initial assessment of complaint 

8.—(1) This rule applies to an allegation which is not currently suspended under rule 6 and has 
not been dismissed under rule 7. 

(2) The Judicial Office is to carry out an initial assessment of the allegation. 
(3) If the Judicial Office considers that the allegation falls into paragraph (4), it is to dismiss the 

allegation. 
(4) An allegation falls into this paragraph if — 

(a) it does not contain sufficient information to enable a proper understanding of the 
allegation to be achieved; 

(b) it is about a judicial decision; 
(c) it raises a matter which has already been dealt with (whether under these Rules or 

otherwise), and does not present any material new evidence; 
(d) it raises a matter which falls within the functions of the Judicial Complaints Reviewer. 

(5) Where a complaint is dismissed under paragraph (3), the Judicial Office is to provide written 
reasons to the persons complaining to that effect. 

(6) Where an allegation is not dismissed under paragraph (3), the Judicial Office is to write to 
the person complaining to inform them of that fact and of the next step under these Rules. 

Notification of judicial office holder 

9.—(1) This rule applies to an allegation whose consideration is not currently suspended under 
rule 6 and which has not been dismissed under rule 7 or 8. 

(2) The Judicial Office is to send to the judicial office holder concerned— 
(a) a document (which may be the complaint document) containing the allegation; 
(b) all information about the allegation which is in or accompanied the complaint document; 
(c) an indication of the next step to be followed under these Rules. 

Ongoing proceedings 

10.—(1) This rule applies where an allegation has been sent to the Judicial Office holder under 
rule 9. 

(2) If it appears to the Judicial Office that the allegation relates to judicial proceedings which are 
not concluded, it is to refer the allegation to the disciplinary judge for advice as to whether it 
would be appropriate for consideration under these Rules to continue before the judicial 
proceedings are concluded. 

(3) Where the disciplinary judge advises that it would be inappropriate for that to occur— 
(a) no further action is to be taken under these Rules until the proceedings have been 

concluded; and 
(b) the Judicial Office is to write to the person complaining and to the judicial office holder 

concerned to that effect. 
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Consideration by disciplinary judge 

11.—(1) This rule applies to an allegation — 
(a) which is not dismissed under rule 8; and 
(b) whose consideration is not currently suspended under rule 10. 

(2) The allegation is to be considered by the disciplinary judge in accordance with the following 
paragraphs. 

(3) If the disciplinary judge is of the view that the allegation falls into paragraph (4), he or she is 
to dismiss the allegation and is to inform the Judicial Office accordingly. 

(4) An allegation falls into this paragraph if — 
(a) it does not contain sufficient information to enable a proper understanding of the grounds 

of the allegation to be achieved; 
(b) it is about a judicial decision; 
(c) it raises a matter which has already been dealt with (whether under these Rules or 

otherwise), and does not present any material new evidence; 
(d) it raises a matter which falls within the functions of the Judicial Complaints Reviewer; 
(e) it is vexatious; 
(f) it is without substance; 
(g) it is insubstantial, that is to say that even if substantiated, it would not require any 

disciplinary action to be taken. 
(5) In forming his or her view as to whether paragraph (4)(f) or (g) applies, the disciplinary 

judge is to take due account of the extent to which the conduct concerned complies with any 
guidance relating to the conduct of judicial office holders issued by the Lord President under 
section 2(2)(d) of the 2008 Act which is relevant. 

(6) Where a complaint is dismissed under paragraph (3), the Judicial Office is to write to the 
person complaining and the judicial office holder concerned to that effect. 

(7) If the disciplinary judge is of the view that one or more allegations in a complaint fall 
outside paragraph (4), he or she is to go on to consider whether paragraph (8) applies and is to 
inform the Judicial Office accordingly. 

(8) This paragraph applies where the disciplinary judge thinks that the allegation, if 
substantiated, would raise a possible question of fitness for office. 

(9) Where the Judicial Office is informed that paragraph (8) applies, it is to inform the Lord 
President; and further consideration under these Rules is suspended until the Lord President 
indicates whether he or she intends to request the establishment of a tribunal to consider fitness for 
office of the judicial office holder. 

(10) In the event that the Lord President indicates an intention to make such a request, 
consideration under these Rules is to cease; and the Judicial Office is to write to the person 
complaining and to the judicial office holder concerned to that effect. 

Referral to a nominated judge 

12.—(1) This rule applies to an allegation— 
(a) which is not dismissed under rule 11; and 
(b) whose consideration is not currently suspended under that rule. 

(2) The Judicial Office is to refer the allegation to a judicial office holder nominated by the 
disciplinary judge. 

(3) Subject to paragraph (4), the nominated judge is to be either a judge of the Court of Session 
or a sheriff principal. 

(4) In the case of an allegation falling within paragraph (5), the nominated judge is to be a judge 
of the Court of Session. 
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(5) An allegation falls within this paragraph if it is against— 
(a) a judge of the Court of Session; 
(b) a re-employed retired judge of the Court of Session; 
(c) the Chairman of the Scottish Land Court; 
(d) a temporary judge of the Court of Session and concerns the carrying out of a function of 

that appointment; 
(e) a sheriff principal. 

(6) Where at any stage of consideration under these Rules the nominated judge thinks that the 
matter may be capable of resolution to the satisfaction of the person complaining and the judicial 
office holder concerned without further investigation, he or she may communicate with both 
parties as he or she thinks fit with a view to securing that outcome. 

(7) Where that outcome is achieved, the nominated judge is to write to the Judicial Office to that 
effect and consideration under these Rules is to cease. 

Investigation and report 

13.—(1) This rule applies to an allegation referred to a nominated judge which has on initial 
consideration been incapable of resolution under rule 12(6). 

(2) The nominated judge is to investigate the allegation and determine— 
(a) the facts of the matter; 
(b) whether the allegation is substantiated (or substantiated in part); and if so, to recommend 

whether the Lord President should exercise a power mentioned in section 29(1) of the 
2008 Act or take other action. 

(3) The report of the nominated judge is to— 
(a) be in writing; 
(b) contain reasons for its conclusions; 
(c) be submitted to the Judicial Office. 

(4) In deciding whether an allegation is to any extent substantiated and in making any 
recommendation in consequence the nominated judge is to take due account of the extent to which 
the conduct concerned complies with any guidance relating to the conduct of judicial office 
holders issued by the Lord President under section 2(2)(d) of the 2008 Act which is relevant. 

Procedure and conduct of investigation 

14.—(1) For the purposes of the investigation the nominated judge may — 
(a) make such inquiries into the allegation as he or she considers appropriate; 
(b) obtain and consider any documents which appear to be relevant; 
(c) interview any persons he or she considers appropriate. 

(2) The nominated judge is to— 
(a) give an interviewee reasonable notice of the date and time of the interview; 
(b) permit an interviewee to be accompanied by a person of his or her choosing for the doing 

of such of the following for the interviewee as the interviewee requires — 
(i) providing moral support; 

(ii) helping to manage papers; 
(iii) taking notes; 
(iv) offering advice. 

(3) The nominated judge may arrange for any interview to be recorded, either by way of taking 
contemporaneous notes or by equipment which records sound digitally on an appropriate storage 
medium. 
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(4) The judicial office holder concerned is to comply with a request from the nominated judge 
that he or she be interviewed. 

(5) The procedure and conduct of an investigation is such (consistent with respecting the 
principles of fairness and natural justice) as the nominated judge thinks fit; but — 

(a) the judicial office holder concerned is to be afforded the opportunity to submit a written 
response to the allegation; 

(b) the person complaining and the judicial office holder are each to be afforded the 
opportunity to submit written comments on any information obtained by the nominated 
judge which he or she has not previously seen; 

(c) so far as the determination of questions of fact is concerned— 
(i) the investigation is to be conducted with the aim of ascertaining, so far as reasonably 

possible, the truth; 
(ii) findings of fact are to be made on the balance of probabilities; 

(d) so far as possible, the investigation is to be conducted without disclosure to third parties 
of the identity of the person complaining or the judicial office holder concerned. 

(6) Before the investigation starts the nominated judge is to prepare and issue to the person 
complaining and the judicial office holder concerned a statement of the procedure he or she has 
decided on. 

(7) Where, after the investigation starts, the nominated judge wishes to depart from that 
procedure in a material way, he or she is to inform the person complaining and the judicial office 
holder concerned in writing before proceeding. 

(8) The nominated judge is to make a note of the substance of all conversations in the course of 
the investigation which are material to it and is to create and maintain a file containing— 

(a) those notes; 
(b) all documents relevant to the investigation; and 
(c) all recordings of interviews carried out in the course of the investigation. 

(9) For the purpose of these Rules, notes taken by the nominated judge under paragraph (3) are 
deemed to be an accurate record of any interview where the interviewee has signed a copy of the 
notes to this effect. 

(10) After submitting his or her report, the nominated judge is to send the file to the Judicial 
Office. 

Review by disciplinary judge 

15.—(1) This rule applies where the Judicial Office has received a report under rule 13. 
(2) The report shall be put before the disciplinary judge, together with the nominated judge’s 

file. 
(3) The disciplinary judge is then to review the determinations in the report. 
(4) Having reviewed the determinations, the disciplinary judge may require that the nominated 

judge reconsiders any of them. 
(5) Such a requirement is to be in writing and a copy is to be sent to the Judicial Office. 
(6) For the purposes of reconsidering a determination, the nominated judge may— 

(a) make such further inquiries into the allegation as he or she considers appropriate; 
(b) obtain and consider any further documents which appear to be relevant; 
(c) interview (or re-interview) any persons he or she considers appropriate. 

(7) Rules 14(2), (3) and (9) apply to an interview under paragraph (6)(c) as they apply to an 
interview conducted under rule 14(1)(c). 
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(8) The nominated judge is to make a note of the substance of all conversations in the course of 
reconsideration of a determination which are material to it and is to update the nominated judge’s 
file with— 

(a) those notes; 
(b) all additional documents relevant to the reconsideration; 
(c) all recordings of interviews carried out in the course of the reconsideration. 

(9) Having carried out all reconsiderations required by the disciplinary judge, the nominated 
judge is to resubmit his or her report. 

(10) In relation to any determination which the nominated judge was required to reconsider the 
report is to contain statements of— 

(a) what the nominated judge did in reconsidering the determination; 
(b) what the outcome of the reconsideration was. 

Report to the Lord President 

16.—(1) Paragraph (2) applies where the Judicial Office has— 
(a) received a report under rule 13 and the disciplinary judge has indicated that he or she is 

not requiring that the nominated judge reviews any determination under rule 15; or 
(b) received a report under rule 15. 

(2) The Judicial Office is to put the report before the Lord President. 
(3) Paragraph (4) applies where— 

(a) the report finds the allegation to be substantiated (or substantiated in part);  
(b) the report recommends that the Lord President should exercise a power mentioned in 

section 29(1) of the 2008 Act; and 
(c) the Lord President proposes to exercise a power mentioned in that section. 

(4) The Lord President is to write to the judicial office holder who is the subject of the report 
inviting him or her to make written representations. 

(5) The Lord President’s letter is to contain or be accompanied by such information (including 
where appropriate the report) as he or she considers to be appropriate for the purpose of giving the 
judicial office holder a fair opportunity to make any representations. 

(6) The judicial office holder who is the subject of the report is to make any representations by 
such date as is specified in the invitation. 

(7) The Lord President is to consider any representations before deciding whether to exercise a 
power. 

Notification of outcome, etc. 

17.—(1) This rule applies where— 
(a) the Lord President has received a report under rule 16(2); and 
(b) the Lord President has taken all action (if any) which he or she proposes to take in 

consequence. 
(2) The Judicial Office is to write to the person complaining to inform the person of— 

(a) the outcome of the investigation of the complaint; and  
(b) of the action (if any) taken by the Lord President in consequence. 

(3) The Judicial Office’s letter is to contain or be accompanied by such information as the Lord 
President considers to be appropriate for the purpose of giving the person complaining a fair 
understanding of the matters mentioned in paragraphs (2)(a) and (b). 
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(4) Except where the Lord President has already done so in pursuance of rule 16, he or she is to 
write to the judicial office holder who is the subject of the report to inform him or her of the 
matters mentioned in paragraphs (2)(a) and (b).  

(5) After paragraphs (2) and (4) have been complied with the Lord President may publish or 
disclose to any person such information concerning the whole matter (including the identity of the 
person complaining or the judicial office holder who is the subject of the report or both) as he or 
she considers to be appropriate.  

Withdrawal of complaint 

18.—(1) A person complaining may by writing to the Judicial Office to that effect, withdraw the 
complaint at any time before the Lord President has received a report about it under rule 16(2). 

(2) Where a person complaining fails to respond to correspondence from the Judicial Office or 
the nominated judge within 28 days, the complaint may be deemed to have been withdrawn and 
may be treated in accordance with this rule. 

(3) Where a complaint is withdrawn before it is referred to a nominated judge under rule 12, the 
disciplinary judge is to consider whether further consideration of an allegation of misconduct in it 
is appropriate. 

(4) If so, the allegation is to continue to be considered under these Rules as if the complaint had 
not been withdrawn. 

(5) Where a complaint is withdrawn after it is referred to a nominated judge under rule 12, the 
nominated judge is to consider whether further investigation of an allegation of misconduct in it is 
appropriate. 

(6) If so, the allegation is to continue to be investigated under these Rules as if the complaint 
had not been withdrawn. 

(7) Where an allegation is continuing to be investigated by virtue of paragraph (4) or (6), any 
requirement in the Rules or in the statement of the procedure decided on under rule 14(6) to 
communicate a matter to or to seek comments from the person complaining ceases to apply. 

Consideration of matters in absence of a complaint 

19.—(1) Paragraph (2) applies where no complaint is made under these Rules but the 
disciplinary judge receives information from any source which suggests to him or her that 
consideration under these Rules of a possible allegation of misconduct is appropriate. 

(2) The allegation is to be considered under these Rules (with the necessary modifications to 
reflect the lack of a person complaining) as if— 

(a) a complaint containing it had been made under rule 5; and 
(b) rule 7 did not apply. 

Ceasing to hold judicial office 

20. Where a judicial office holder against whom a complaint under these Rules had been made 
ceases to hold any of the judicial offices listed in rule 2(1) or dies, consideration of the complaint 
under these Rules is to cease. 

Interpretation 

21. In these Rules— 
“the 2008 Act” means the Judiciary and Courts (Scotland) Act 2008; 
“judicial office holder concerned” means the judicial office holder against whom the 
allegation is made; 
“Lord President” means the Lord President of the Court of Session; 
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“re-employed retired judge” means a person acting as a judge of the Court of Session by virtue 
of section 22(1) or (4) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985; 
“re-employed retired sheriff principal or sheriff” means a person acting as a sheriff by virtue 
of section 14A(1) or (8) of the Sheriff Courts (Scotland) Act 1971; 
“judicial decision” includes: a judgment in a case; a decision in relation to the conduct of 
proceedings; a decision in relation to case management; and, a decision in relation to court 
programming. 

Revocation and Saving 

22.—(1) The Complaints about the Judiciary (Scotland) Rules 2013 are revoked. 
(2) Those Rules as they applied immediately before 01 April 2015 continue to have effect for 

the purpose of any complaint made but not determined, dismissed or withdrawn prior to that date. 
(3) Despite the revocation of rule 21(2) of the Complaints about the Judiciary (Scotland) Rules 

2013, the Complaints about the Judiciary (Scotland) Rules 2011 as they applied immediately 
before 8 August 2013 continue to have effect for the purpose of any complaint made but not 
determined, dismissed or withdrawn prior to that date. 
 
 
 
 
 
 
 
 BRIAN GILL 
 Lord President of the Court of Session 
  
Edinburgh 
01 April 2015 
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Making a complaint 

A complaint to the Judicial Office for Scotland must be made in writing within 3 months of the 

alleged incident you are complaining about. We accept complaints by individuals and by 

organisations.  

You can send your complaint: 

 By post to: 

Judicial Office for Scotland 

Parliament House 

Edinburgh 

EH1 1RQ 

 By email: judicialofficeforscotland@scotcourts.gov.uk 

 Using the online complaints form. 

Before sending your complaint you should first read the rest of this leaflet. This will ensure that 

you are contacting the correct place and that you provide the necessary information to allow us to 

process your complaint. 

Please note that we are not able to intervene in, or influence the outcome of proceedings before the 

courts. If your complaint is upheld, it will not have any bearing on the progress or outcome of any 

associated case before the courts. 

 

mailto:judicialofficeforscotland@scotcourts.gov.uk


 

 

2 

 

Who can I complain about? 

 

We can accept complaints about judicial office holders in Scotland as listed in the table below.  

 

 

We can investigate 

 

We cannot investigate 

 

 Judges of the Court of Session 

 Re-employed retired judges of the Court 

of Session 

 Chairman of the Scottish Land Court 

 Temporary judges of the Court of 

Session 

 Sheriffs Principal 

 Temporary Sheriffs Principal 

 Sheriffs 

 Re-employed retired sheriffs principal 

and sheriffs 

 Part-time sheriffs 

 Stipendiary magistrates 

 Justice of the peace 

 

Please note that the term ‘judge’ will be used 

throughout this guidance to cover all of the 

above judicial offices. 

 

 

 Tribunal Judge – contact the relevant 

Tribunal 

 Member of court staff – contact Scottish 

Courts and Tribunals Service - 

http://www.scotcourts.gov.uk/about-

the-scottish-court-service/complaints-

and-feedback/scs-complaints-procedure  

 Solicitors or Advocates- contact the 

Scottish Legal Complaints Commission 

 Judges who are no longer in office 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.scotcourts.gov.uk/about-the-scottish-court-service/complaints-and-feedback/scs-complaints-procedure
http://www.scotcourts.gov.uk/about-the-scottish-court-service/complaints-and-feedback/scs-complaints-procedure
http://www.scotcourts.gov.uk/about-the-scottish-court-service/complaints-and-feedback/scs-complaints-procedure
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What can I complain about? 
 

We can only investigate complaints about a judge’s personal conduct. We cannot consider 

complaints about judicial decisions or the way a case has been managed. These matters can only be 

challenged by appeal.  

The definition of personal conduct covers a wide range of behaviour both in and outside of court. 

However, you should understand that on occasions a judge may have to be firm, direct or assertive 

in his or her management of a case.  

It is not possible to provide a definitive list of what is considered personal misconduct. However, 

below are some examples of the types of matters we can and cannot investigate. 

We can investigate  
 

We cannot investigate 

 

 The use of racist, sexist or offensive 

language 

 Falling asleep in court 

 Misusing judicial status for personal 

gain or advantage 

 Conflict of interest 

 

 

 A judgment, verdict or order 

 Sentencing decisions 

 What evidence should be, or has been 

considered 

 The award of costs and damages 

 Whose attendance is required at court 

 Who should be allowed to participate in a 

hearing 

 Allegations of criminal activity (criminal 

allegations should be directed to the police) 

 

 

For further information on what may be considered misconduct, it may be useful to look at the 

Statement of Principles of Judicial Ethics for the Scottish Judiciary. This is a document that describes 

the principles and standards which judges should adhere to in their personal and professional lives. 

 

Time Limit 

A complaint must be made within 3 months of the incident you wish to complain about. For example 

if the matter you wish to complain about occurred on 10 April 20XX your complaint must reach the 

Judicial Office by 10 July 20XX. 

The time limit for making a complaint will be extended only in exceptional circumstances. You may 

seek an extension by providing the reasons behind your delay within your original complaint 

document.  If you do not do this, the Judicial Office for Scotland will write to you requesting that you 

provide a case for exceptional circumstances within 4 weeks.  Please note, that we do not regard 

ignorance of the Rules in itself as an exceptional circumstance.  

http://www.scotland-judiciary.org.uk/Upload/Documents/JudicialEthics2013.pdf
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On-going Proceedings  

If your case or appeal is on-going, you must still submit your complaint within the 3 month period. 

We will seek advice on whether it would be appropriate for consideration under the Rules to 

continue before the judicial proceedings have concluded.    

What do we need from you? 

To enable us to investigate your complaint efficiently we ask that you provide as much of the 

information listed below as possible. 

 

You must provide the following (your complaint will not be accepted without it): 

 Your name.  

 An address that we can use to contact you (if providing both a postal and email address 

please indicate your preferred contact method). 

 The name of the judicial office holder whom you wish to complain about. 

 The date or dates of the alleged misconduct you wish to complain about (complaints must 

be made within 3 months). 

 Specific details of the alleged misconduct you wish to complain about.  

 

Please note we cannot accept a complaint document that indicates that you do not want the judge 

to see it. 

It will also assist us if you could provide the following; 

 The court where the hearing took place (if applicable) 

 The relevant case number (if known) 

 Copies of any documents that you are relying on to support your complaint 

It is important that you provide enough information for us to consider your complaint. For example, 

it is not enough to simply say that ‘The judge was rude to me’. You will need to explain what was 

said or done by the judge that you felt was rude; providing examples of the language used or 

behaviour shown. 

If we dismiss your complaint because it does not contain sufficient information, you will be offered a 

further 4 weeks to provide the necessary details.  Failure to provide further information within the 

time frame specified will result in your complaint being closed. 
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What happens when I have complained? 

 We will acknowledge your complaint within 5 working days or receipt. 

 If we are unable to accept your complaint we will clearly explain to you why this is. 

 If your complaint is to be investigated we will clearly explain to you what is going to happen. 

 We will provide you with a clear and reasoned explanation for the outcome of your 

complaint. 

 If we are unable to help you we will try to direct you to other organisations that may be able 

to assist. Please see page 6 for useful websites.  

Each complaint is handled in accordance with the Complaints about the Judiciary (Scotland) Rules 

2015. These were introduced by the Lord President as head of the Scottish judiciary.  

To gain a detailed understanding of the complaints handling process, please see our process map. 

 

Getting help to make your complaint 

We understand that you may be unable, or reluctant, to make a complaint yourself. We can take 
complaints from a friend, relative, or an advocate (someone who will support you), if you have given 
them your consent to complain for you. 

You can find out about advocates in your area by contacting the Scottish Independent Advocacy 
Alliance. 

Scottish Independent Advocacy Alliance 

 Tel: 0131 556 6443  
 Fax: 0131 550 9819  
 Website: www.siaa.org.uk   

We are committed to making our service easy to use for all members of the community.  In line with 
our statutory equalities duties, we will always ensure that reasonable adjustments are made to help 
people access and use our services.  If you have trouble putting your complaint in writing, or want 
information in another language or format, such as large print, audio or Braille, please tell us in 
person, or contact us at the addresses on page one.  

 
 
 
 

http://www.siaa.org.uk/
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What if I am unhappy with the way my complaint has been 
handled? 
 
If you consider that the investigation into your complaint has not been carried out in accordance 

with the Rules you may write to: 

Judicial Complaints Reviewer 

Area 2A South 

Victoria Quay  

Edinburgh  

EH6 6QQ 

 

Please note that the Judicial Complaints Reviewer can only review how the investigation was 

handled and determine whether it was carried out according to the Rules. They do not have the 

power to consider the merits or disposal of a complaint. 

Further information about the role and remit of Judicial Complaints Reviewer is available at: 

http://www.judicialcomplaintsreviewer.org.uk/. 

Useful Websites 

 Scottish Judiciary website: http://www.scotland-judiciary.org.uk/1/0/Home  

 Scottish Courts and Tribunals Service: http://www.scotcourtstribunals.gov.uk/  

 COPFS: http://www.crownoffice.gov.uk/  

 Judicial Conduct Investigations Office for England and Wales: 

http://judicialconduct.judiciary.gov.uk/ 

 Scottish Legal Complaints Commission: http://www.scottishlegalcomplaints.org.uk/  

 Law Society of Scotland: http://www.lawscot.org.uk/  

 Police Scotland: http://www.scotland.police.uk/  

  

http://www.judicialcomplaintsreviewer.org.uk/
http://www.scotland-judiciary.org.uk/1/0/Home
http://www.scotcourtstribunals.gov.uk/
http://www.crownoffice.gov.uk/
http://judicialconduct.judiciary.gov.uk/
http://www.scottishlegalcomplaints.org.uk/
http://www.lawscot.org.uk/
http://www.scotland.police.uk/


Complaint form

Your details

Title

Full Name 
    

Address (including 
postcode)

Telephone

Email

Details about your case

Name of judicial 
office holder

Name of the 
court

Date(s) of 
alleged 
misconduct 

Case number    
(if known)

Is your case 
still on 
going?



Your complaint 

Description of your complaint



Complaints About the Judiciary (Scotland) Rules 2015 - Process Map

Complaint received.  Acknowledgement 

letter issued within 5 days 

No No 

Is the complaint valid 

in terms of rule 5? 

Yes 

No 
You will receive a letter 

detailing why the complaint is 

not valid.   

Rule 6:  Does the complaint 
contain an allegation which 

constitutes a criminal 
offence? 

You will be asked to contact the 

Police.  Your complaint may be 

suspended.   

Yes 

Rule 7:  Has the complaint 
been made within 3 months 

of the alleged allegation? 

You will be sent a letter asking you to set out the 

exceptional circumstances that should be 

considered to allow your complaint to proceed.  

You will have 4 weeks from the date of the letter 

to submit your reasons.  

Complaint not allowed to 
proceed? 

Complaint  allowed to 

proceed? 

Your complaint will be 
dismissed.  The Judicial Office 
will write to you explaining 
why.   

No 

Yes 
Rule 8:  The Judicial Office 

carry out an initial 
assessment of the allegation.  

   Yes 

No 

Rule 8:  Does the allegation 

fall into 8(4)(a) to (d) of the 

rules?  

Yes 

Your complaint will be dismissed.  

The Judicial Office will write to you 

explaining why.   

The Judicial Office will: No 

Write to the complainer and inform 

them of the next step to be considered 

under the rules.   

Rule 9:  Write to the judicial office holder 

concerned to inform them of the 

allegation, provide copies of relevant 

documentation and indicate the next step 

to be followed under the rules. 

Rule 10:  Does the allegation 
relate to judicial 

proceedings that are not 
concluded?  

No 

Rule 11:  The allegation will 

be considered by the 

disciplinary judge 

Is consideration of the allegation to be 

suspended under the Rules until 

judicial proceedings are concluded?  

Yes 

Write to the complainer and the judicial office 

holder to inform them that consideration of the 

allegation is suspended pending the outcome of 

judicial proceedings. 

No Yes 

The disciplinary judge has concluded the 

allegation should be dismissed as it falls 

within rule 11(4) (a) to (g) 

Does the disciplinary judge think that the 
allegation, if substantiated, would raise a 
possible question of fitness for office?  

The judicial office will write to the complainer 

and the judicial office holder to advise them of the 

decision reached by the disciplinary judge.  The 

case is then closed. 

Yes 

Rule 12:  The Judicial Office 

will refer the allegation to a 

nominated judge for 

investigation 

No 

The matter is referred to the Lord President.  

Consideration under the rules is suspended until 

it is decided whether or not a fitness for office 

tribunal should be convened. 

Yes 

Yes 

Rule 13:  Complaint 

investigated by the 

nominated judge 

If at any stage the matter  being considered under the 
rules is resolved to the satisfaction of the complainer and 
the judicial office holder, the complaint is to be closed.   

Rule 14:  Details of the  

procedure to be followed 

during the investigation 

will be issued to the judge 

and complainer. 

Rule 15:  Investigation report 

submitted to the judicial office 

and placed before the 

disciplinary judge. 

The disciplinary judge requires that the 
nominated judge reconsiders any of the 
conclusions reached. 

The disciplinary judge is in agreement with 
the conclusions reached by the nominated 
judge and asks the Judicial Office to put the 
report before the Lord President. 

The nominated judge carries out a review 

of his/her determinations and re-submits 

their report.   

Rule 16:  Report is sent to the 

Lord President. 

The disciplinary judge reviews the new 
report.  If no further review is required the 
disciplinary judge asks the judicial office to 
put the report before the Lord President.  

Rule 17:  The complainer and 
judge are informed of the 

outcome and the complaint is 
closed. 
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1. Background 
 
As head of the Scottish Judiciary, the Lord President is responsible for making and 
maintaining appropriate arrangements for investigating and determining matters 
concerning the conduct of judicial office holders. The Judiciary and Courts (Scotland) 
Act 2008 makes provision for The Lord President to make rules in connection with 
these matters. 
 
The previous Lord President made the Complaints about the Judiciary (Scotland) 
Rules in 2011. After two years of administering the Rules, some administrative 
issues had been noted and it was agreed that a review of the Rules should be 
undertaken.   
 
The Judicial Office for Scotland (JOS), on behalf of the Lord President ran a 
consultation for 12 weeks in 2013. The consultation document sought views on 
several matters relating to proposals for revised Complaints about the Judiciary 
(Scotland) Rules and included draft rules. 
 
Responses were collated, assessed and analysed. This report sets out a summary 
of the content of the consultation responses and the action taken in relation to the 
responses and suggestions received. 
 
2. Overview of Response to Consultation 
 
Part one of this report contains headings for the rules and steps in the process which 
the consultation document addressed.  Under each heading, the corresponding 
consultation question is listed in bold text.  Responses to the specific questions 
posed and the action taken in relation to those responses is provided.  
 
Seven questions were posed in the consultation. Many of the points made in 
response to those questions have resulted in changes to the Rules. Further helpful 
suggestions arose in the course of the consultation as a result of which other 
changes have been implemented. Following the narrative on the consultation 
responses under each heading, the report outlines the changes which have been 
implemented. 
 
Part two of this report outlines additional suggestions received from respondents 
along with changes which have been implemented in response.  
 
Respondents were generally supportive of the draft proposals for new rules. All 
responses and suggestions from respondents have been considered by the Lord 
President. 
 
The Lord President has approved the new rules. A copy of the new Complaints 
about the Judiciary (Scotland) Rules 2015 can be found here. 
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3. Publication of Consultation Responses 
 
The JOS received 5 responses to the consultation including a response from the 
previous Judicial Complaints Reviewer (JCR), Moi Ali. The JCR undertook her own 
mini-consultation of those who had raised a complaint under the 2011 Rules and had 
requested a review of the handling of their complaint.  The JCR’s response includes 
the views of those she consulted.  Where approval has been granted, responses to 
the consultation have been published on the Judiciary of Scotland website.  
 
 
4. PART ONE – Responses to Consultation Questions and Action Taken 
 
Making a Complaint 
 
Q1. In your opinion, is the proposed Rule 5 correctly framed?  
 
4.1 Most respondents support the proposals for amendment of this rule because it 
clarifies the information which must be contained in a complaint at this early stage in 
proceedings.  
 
4.2 In relation to the concept of ‘validity’ in the 2011 Rules, some respondents 
expressed concerns that the word and it’s positioning in that rule could potentially be 
confusing for complainers. In this regard, those respondents welcomed the clarity 
provided by the draft amendment to this rule. 
 
4.3 Some respondents felt that the rule as now drafted would be of assistance to 
the JOS in their initial consideration on whether a complaint has been lodged within 
the time limits set out in the rules. 
 
4.4 It was suggested that the rule would benefit from amendment to clarify that a 
complaint against a member of the judiciary could be made by an organisation, 
company or other entity. 
 
4.5 It was suggested that the rule be amended to allow for incomplete complaints 
(i.e. those where information required by the rules is missing) to be held open for a 
defined period while the complainer is given the opportunity to provide the missing 
documentation/information.  Further, it was suggested that for those complaints 
falling into this category, the rule should contain a requirement for the JOS to write to 
the complainer reminding them of the forthcoming deadline.  
 
4.6 It was suggested that the rule should include a list of the means by which 
documents can and cannot be sent, or alternatively that the JOS should provide and 
publish information of what constitutes “acceptable means” as set out in the draft 
rule. 
 
 
 
 
 

http://www.scotland-judiciary.org.uk/27/0/Consultations-And-Responses
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Action Taken 
 
4.7 Draft Rule 5 has been amended to clarify the wording regarding the 
requirement for address details to be provided.  
 
4.8 The rule has been amended to clearly set out the criteria and requirements of 
a valid complaint. The Lord President is in agreement with the concerns expressed 
by some respondents that the word ‘validly’ could be confusing for complainers. The 
intention of the redrafted rule is that a complaint is termed as ‘valid’ when the 
complaint document received by the JOS contains all the relevant information 
required by the Rules. The redrafting clarifies any potential misunderstanding that 
may arise at this early point of the complaint procedure.  No consideration is being 
given at this stage to the actual substance of the complaint itself only whether it is 
made in the correct format. 
 
4.9 The redrafted rule will be of assistance to the staff of the JOS in their initial 
consideration about whether a complaint has been lodged within the time limits 
provided by the Rules. A pro-forma complaint document has been prepared for the 
benefit of complainers and is included in the revised Official Guidance which is 
available on the Judiciary of Scotland website here.   
 
4.10 In relation to the suggestion that the rule be amended to clarify that a 
complaint against a member of the judiciary could be made by an organisation, 
company or other entity, the Lord President is of the opinion that no such rule 
requirement is necessary. There is no provision in the Rules to exclude any category 
of complainer.  Thus it can rightly be interpreted by any potential complainer that no 
such exclusion exists. The Official Guidance document has been revised to clarify 
this point for the benefit of complainers.  
 
4.11 Consideration has been given to the suggestion that the rule be amended to 
allow for incomplete complaints (i.e. those where information required under the 
Rules is missing) to be held open for a defined period while the complainer is given 
the opportunity to provide missing documentation/information. The rules have not 
been amended to make provision to this effect. To do so would be contrary to the 
desirability to simplify and streamline the process for dealing with complaints since it 
would add an unnecessary layer of procedure. This is considered to be impractical 
on an administrative level and likely to create inefficiencies and delays within the 
complaints system. The revised Rules along with Official Guidance and the new pro-
forma complaint form provide sufficient clarity on how to bring a complaint under the 
Rules.  
 
4.12 It would not be practicable or proportionate to include a list of the means by 
which documents can and cannot be sent.   In an environment of constantly evolving 
and advancing I.T and communications, it would be a cumbersome approach to 
amend the Rules on each occasion that advancements in communication methods 
led to changes in “acceptable means”. However, information to this effect is 
incorporated in the Official Guidance for the benefit of users of the complaints 
process. 
 
 

http://www.scotland-judiciary.org.uk/15/0/Complaints


6 
 

Time Limit 
 
Q2. Do you agree with the form of the proposed revised Rule 8, which now 
incorporates the time limit alongside the initial assessment by the Judicial 
Office? 
 
4.13 Most respondents who answered this question agreed with retaining the three 
month time limit for making a complaint under the Rules. There was a suggestion 
that consideration be given to extending the current three month time limit as well as 
a facility to further extend where reasonable to do so.  
 
4.14 It was also suggested that the time limit should appear in the Rules as a 
‘stand-alone’ provision as it was considered that this would be clearer for 
complainers. 
 
4.15 It was suggested that there was a need to clarify the situation regarding the 
consideration of complaints of on-going alleged misconduct where not all of the 
events complained about fall within the time limits.   
 
4.16 It was suggested that the Rules ought to be amended so that complaints 
which are both out of time and contain insufficient information are put on hold for a 
specified time.  This would be pending the provision of further specific details and a 
case for exceptional circumstances from the complainer. 
 
Action Taken 
 
4.17 The provision of a specific ‘stand-alone’ rule on time limits for the lodging of a 
complaint is appropriate. It is anticipated that this amendment will benefit the 
functioning of the complaints process by creating clarity for complainers as well as 
streamlining the administration of complaints for staff of the JOS.  
 
4.18 The new ‘stand-alone’ rule will facilitate the lodging of a complaint which 
alleges a ‘course of conduct’ (where not all the allegations in that complaint fall within 
the time limit). 
 
4.19 The Lord President has not made provision in the rules so that complaints that 
are both out of time and contain insufficient information are put on hold (as described 
in part 4.16). To do so would, in our opinion, be contrary to the desirability to simplify 
and streamline the process for dealing with complaints. The Lord President has 
however revised the Rules in relation to cases seeking to proceed under the Rule on 
exceptional circumstances. The revision provides that the discretion on the decision 
about whether an allegation is allowed to proceed in such cases is a matter for the 
Disciplinary Judge (DJ) and not the JOS as previously drafted.  There is however an 
exception where the JOS considers that the allegation would fall to be dismissed 
under rule 8(3).  In that case the JOS may proceed to dismiss the complaint without 
consideration of a time extension being required. 
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Allegations of Criminal Conduct 
 
Q.3 Do you agree with the new position of the rules in relation to criminal 
proceedings and notification of the judicial office holder (proposed revised 
Rules 6 and 7)? 
 
4.20 Rule 6 - Half of the respondents who answered this question, agreed with the 
proposals regarding criminal proceedings as well as suggesting that a complaint 
falling into this category should be suspended without discretion.  
 
4.21 There were some responses suggesting that that the draft rule was unclear 
about the point at which the JOS is to write to a complainer and that the Judicial 
Office Holder (JOH) should also be written to at this point. 
 
4.22 There was also a suggestion that the Rules should specify what steps JOS 
staff should take to report any allegations of a potentially criminal nature contained in 
a complaint falling into this category and thereafter that staff check with the relevant 
authorities whether such allegations result in criminal proceedings. 
 
Action Taken 
 
4.23 The Lord President has revised this rule so that any complaint containing an 
allegation of criminal conduct under these Rules will be suspended until a decision or 
conclusion of any criminal proceedings. 
 
4.24 The Lord President is clear on the purpose and statutory authority enabling 
the making of these rules (Section 28 Judiciary & Courts (Scotland) Act 2008). The 
Rules are provided to regulate procedure for complaints against the judiciary and are 
not designed as a mechanism to regulate JOS policy, nor does the statutory 
provision for their making, give authority to do so. The Lord President has therefore 
not made any amendment to the Rules to require JOS staff to report allegations 
contained in a complaint to other authorities. This would be wholly inappropriate and 
out with the Lord President’s statutory powers under the 2008 Act to compel a civil 
servant to take such a course of action.  
 
4.25 Official Guidance has been updated to ensure clarity on this matter for the 
benefit of complainers.  
 
4.26 In relation to a suggestion that the Rules be amended to provide that the JOS 
write to the JOH as well as the complainer at this point in proceedings, the Lord 
President considers this suggestion to be impractical. This would create 
administrative inefficiencies within the complaints system. There is no added benefit 
to the complaints procedure by making an additional administrative requirement in 
the processing of a complaint which would automatically be suspended at this stage. 
The revised Rules along with the revised Official Guidance are sufficient and fit for 
purpose.  
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Notification of Judicial Office Holder 
 
4.27 The consultation responses contained no comments in relation to draft Rule 7 
(Rule 9 under the new published Rules).  However, some of the general comments 
made by respondents are applicable to this section of the draft and are discussed 
here. 
 
4.28 It was suggested that the rules be reversed in order that a complaint can be 
assessed and thereafter the JOH be informed either, that a complaint has been 
received and will be considered, or that a complaint has been received and will be 
dismissed. It is suggested that that this change would remove the possibility of 
unnecessary worry for JOHs where complaints are dismissed as well as removing a 
layer of bureaucracy and streamlining the complaints process. 
 
4.29 Other comments suggested that the JOH should only be informed of a 
complaint when it has been transmitted to the disciplinary judge (DJ). 
 
Action Taken 

4.30 The Lord President supports the suggested revisions and has amended the 
Rules to make provision for initial assessment by JOS staff of a complaint which has 
not been suspended under the rule relating to an allegation of criminal conduct or 
dismissed under the rule on time limits.  

4.31 Intimation (including a document containing the allegation and information on 
next steps) to the JOH will now only happen if a complaint is to be considered by the 
disciplinary judge under rule 10 or 11.  

4.32 Revising the Rules to this effect is likely to streamline the complaints process 
and create efficiencies for the benefit of complainers. 
 
Initial Assessment 
 
Q4. Do you agree with the form of the proposed revised Rule 8, which now 
incorporates the time limit alongside the initial assessment by the Judicial 
Office? 
 
4.33 Consultation responses and actions on proposals regarding appropriate time 
limits are outlined previously under the section titled “Time Limit”. 
 
Interpretation of ‘Judicial Decision’  
 
Q.5 Should the words ‘judicial case management or judicial management of 
court programming’ be removed as in revised Rules 8(4)(b) and 10(4)(b) and a 
definition of ‘judicial decision’ including those two types of decision be 
inserted into the interpretation section (at section 20)?  
 
4.34 All respondents who answered this question agreed with the need for 
clarification in the wording of the rules in this specific matter. It was suggested by 
respondents that the words, ‘judicial case management or judicial management of 
court programming’, should be removed from the draft provisions and replaced with 
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a definition of the wording ‘judicial decision’ in the interpretation section. Those 
responding all submitted that there was a requirement for clarity and simplicity in this 
matter to make it easier for the general public to understand what CANNOT be 
complained about under the Rules. It was also suggested that examples to illustrate 
the matter should be provided. 
 
Action Taken 
 
4.35 The Lord President has revised the Rules to remove the wording ‘judicial case 
management or judicial management of court programming’ where it appears in 
individual rules. The words ‘judicial decision’ has now been included in the 
interpretation in part 21 of the Rules. In addition, Official Guidance has been revised 
to include some examples of what constitutes a judicial decision. It is anticipated that 
these revisions will provide clarity on the issue and will consequently be beneficial to 
users of the complaints process. 
 
On-going Proceedings  
 
Q6. Should there be a separate rule for ‘on-going proceedings’, as in the 
proposed revised Rules at Rule 9? 
 
4.36 Four of the five respondents who answered this question agreed with the 
proposal that there should be a separate rule for on-going proceedings after initial 
assessment by JOS. 
 
4.37 One respondent suggested that the DJ may wish to consult the sheriff 
principal for a view before giving advice under this rule. 

 

Action Taken 

4.38 Rule 10 of the new Rules makes provision for seeking advice from the DJ and 
for informing the complainer and JOH of any suspension in proceedings in the 
circumstances outlined in the rule. 

4.39 Official Guidance has been revised to assist complainers and clearly sets out 
the practical effect upon a complaint which is suspended at this stage of the Rules.  

4.40 Internal staff guidance has been reviewed to ensure clarity about the JOS 
responsibilities at this stage. The requirement to write to the complainer and JOH 
where a complaint is suspended under this rule is included.  
 
4.41 The Lord President does not consider it appropriate that the Rules incorporate 
a requirement that the DJ consult with a Sheriff Principal for a view before giving 
advice. That is not to say that the DJ may choose to do so of his/her own accord 
should circumstances arise.  
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Withdrawal and Deemed Withdrawal of Complaint 
 
Q7. Proposed revised Rule 17(2) provides that if the person complaining 
fails to respond ‘within a reasonable period’ the complaint is deemed to be 
withdrawn.  What in your view would be a ‘reasonable period’?  
 
4.42 Respondents gave varying suggestions for what they considered to be a 
reasonable period, for example; 14 days, 28 days plus, a period to vary with the 
circumstances and one respondent disagreed with the proposal. 
 
4.43 It was suggested that it should be a matter for the DJ or Nominated Judge 
(NJ), whether a complaint ought to be withdrawn. That the draft wording of the rule 
should be amended from “will be deemed” to “may be deemed”, giving a level of 
discretion  within this stage of the procedure. 
 
4.44 It was suggested that a complaint ought to be treated as withdrawn only after 
a reminder or ‘ultimatum’ letter has been sent to the complainer.  This being after the 
expiry of the relevant period. 
 
4.45 The respondent who disagreed with the proposal suggested that complaints 
should not be dropped since there could be varying circumstances that could mean a 
complainer ceases contact. 
 
Action Taken 
 
4.46 The Lord President has deemed that 28 days is a reasonable period of time to 
allow a complainer sufficient opportunity to respond.  Provision has therefore been 
made within the Rules (see rule 18(2)).  
 
4.47 It is also considered appropriate that the rule affords a level of discretion as to 
whether a complaint should subsequently be withdrawn.  Accordingly, the heading of 
the rule has been revised to delete the wording “and deemed withdrawal”; the draft 
rule has been revised to delete the wording “will be deemed” and “will be treated” to 
“may” on each occasion where it appears in the draft.  
 
4.48 The final determination on whether a complaint is withdrawn under this rule 
will be made by either the DJ or NJ in each case, according to the relevant stage the 
case has reached under the complaints process. 
 
4.49 Internal staff guidance has been revised to clarify the procedure that officials 
will follow, which includes a letter being issued to a complainer prior to withdrawing a 
complaint and affording them with the opportunity to respond within 28 days. 
 
Ceasing to Hold Judicial Office 
 
Q7. Should there be provision that a serious complaint which has reached 
investigation at the point a judicial office holder has left office may proceed to 
determination?  
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4.50 Most respondents indicated that they have no objection to complaints being 
considered following a JOH leaving office, provided that clarification is given for the 
circumstances in which the Lord President could proceed.  However, respondents 
highlighted that such a provision may not be competent under the terms of section 
29 of the 2008 Act and raised the question of whether a JOH could be compelled to 
co-operate with an investigation in such circumstances. 
 
Action Taken 
 
4.51 The Lord President is of the view that a complaint against an individual who 
no longer holds judicial office is incompetent under these Rules.  Furthermore the 
Lord President has no authority to take any action under section 29 of the 2008 Act.  
 
 
5. PART TWO – Additional suggestions received in Consultation 

responses and Action Taken 
 
Complainers 
 
5.1 It was suggested that the Rules should restrict who could bring about a 
conduct complaint in relation to a member of the judiciary.  The view taken by the 
respondent was that complaints should be “confined to those who might be thought 
of as being "on the receiving end" of the judicial misconduct alleged but not include 
mere bystanders/observers.”  
 
Action Taken 
 
5.2 The Lord President does not consider this proposition to be valid in the 
context of the purpose of the Rules and the procedures they set out. The purpose of 
the Rules is to provide a framework for the administration of complaints about judicial 
misconduct, whatever form that misconduct may take. In this respect, no inference 
should be drawn from these Rules to suggest that only parties to individual court 
proceedings are capable of making a complaint about the conduct of a JOH. 
Therefore to make any such provision in the Rules would be contrary to the inherent 
purpose of the Rules themselves and as such is inappropriate. 
 
Referral to the Nominated Judge 
 
5.3 It was suggested that informal resolution should be an option at any stage 
after a complaint is passed to the NJ. 
 
5.4 It was suggested that draft Rule 12 be revised to provide for resolution of the 
complaint to the mutual satisfaction of the complainer and JOH. 
 
5.5 It was suggested that there may also be benefit in building in the ability to take 
other action under the Rules in cases that do not amount to misconduct, i.e. where a 
training need is identified. 
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Action Taken  
 
5.6 Rule 12 has been revised to ensure that where the NJ feels that a complaint 
is deemed capable of resolution to the satisfaction of the complainer, that may 
sought to be achieved at any stage of the investigation process.  
 
5.7 The suggestion that this rule should be reworded to express that the matter 
may be resolved to the mutual satisfaction of the complainer and JOH was not 
deemed practical. Such a provision would not be viable or workable in the context of 
a complaints process.  
 
5.8 The suggestion that a matter identified during the course of a complaint which 
was not necessarily misconduct but identified a training need should be taken 
forward under the complaints process was not deemed practical for inclusion in 
these Rules. Training needs require to be addressed with the assistance and 
guidance of the Judicial Institute. 
 
Procedure and Conduct of Investigation 
 
5.9 It was observed that provision may be needed in Rule 14 for any 
contemporaneous notes taken by the NJ during the course of the complaints process 
to be accepted as accurate or in some way deemed to be accepted. 
 
Action Taken 
 
5.10 The Lord President has considered the suggestion and is of the view that 
whilst this issue could be termed as ‘good practice’ for investigations, it will benefit 
the streamlining of the complaints process to a greater degree if incorporated into 
the Rules. A revision to the Rules has been made to the effect that notes taken by 
the NJ under these Rules are deemed to be an accurate record of any interview 
where the interviewee has signed a copy of the notes.  
 
The Roles in Handling a Complaint 
 
5.11 One respondent questioned the nature of the complaints process and the 
administration of the process by the JOS, suggesting that the person who is going to 
hear a complaint and make a decision should be independent, impartial and should 
not be from the same institution. 
 
Action Taken 

5.12 In order for the Lord President to fulfil his responsibilities under the 2008 Act, 
the procedures (and revised Rules and Official Guidance) and administration of the 
complaints process by JOS is the appropriate manner for dealing with complaints 
against the judiciary. Furthermore, the Scottish Government has appointed a Judicial 
Complaints Reviewer (JCR).  Complainers can obtain an impartial and free service if 
they are unhappy with the way their complaint about the conduct of a member of the 
judiciary has been handled by the Judicial Office for Scotland. Members of the 
Scottish judiciary who have been the subject of a complaint may also seek a review 
of the handling of that complaint.  

http://www.judicialcomplaintsreviewer.org.uk/
http://www.judicialcomplaintsreviewer.org.uk/
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Evidence 
 
5.13 A respondent made a suggestion about evidence to support a complaint and 
recommended that each court room should have a voice recorder and video recorder 
so that everything can be heard and watched later should a complaint be lodged. 
 
 
Action Taken 
 
5.14 This is an operational matter for the Scottish Courts and Tribunals Service 
and accordingly the JOS is not in a position to take this matter forward.  
 
Appeals 
 
5.15 It was suggested that there should be provision in the Rules to allow for JOS 
decisions to be appealed, escalated internally for review or other action as 
appropriate, so that all such requests are dealt with consistently. 
 
Action Taken 
 
5.16 The new Rules, Official Guidance and internal staff guidance provide a robust 
framework for handling of complaints against the judiciary. A complainer is able to 
take their case to the JCR should they be unhappy with the handling of their 
complaint.  A further appeal process is not desirable in the Rules as this would be 
contrary to the summary nature of the process and undermine the statutory authority 
and responsibility of the Lord President under the 2008 Act for dealing with matters 
of judicial conduct and discipline. Provision to review the handling of complaints 
against JOHs exists under the statutory powers of the JCR and no further legislative 
provision is necessary. 
 
Consideration by Disciplinary Judge 
 
5.17 It was suggested that written reasons should be provided to complainers 
when their complaint is dismissed and that the Rules should reflect such a 
requirement. 
 
Action Taken 
 
5.18 Any letter notifying a complainer that their complaint is being dismissed will 
state the rule under which the complaint is dismissed and the reason for dismissal. 
 
Fitness for Office 
 
5.19 It was suggested that the draft rules appeared to contain no provision for 
informing the JOH or the complainer that an allegation is being considered by the 
Lord President as a possible fitness for office issue.  Nor for providing reasons to the 
two parties if it is decided that it was not a fitness for office issue and it was 
suggested that the Rules be revised to this effect. 
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Action Taken 

5.20 Rules 11(8) to (10) make appropriate provision for the matters raised. 
 
Investigation Reports 
 
5.21 It was suggested that the Lord President should be able to take action even 
when the NJ recommends no action. The intention of the draft rule was queried in 
that the rule provides that the Lord President may exercise a disciplinary power only 
when the NJ has so recommended. It was pointed out that the 2013 amendment to 
the Rules allowed the Lord President to exercise a power which was not the power 
recommended by the NJ but raised the question of what the effect is if the NJ has 
recommended no power be exercised? It was suggested that having received a 
report from the NJ holding a complaint substantiated (in whole or in part), it may be 
appropriate that the Lord President be empowered to impose a disciplinary sanction 
if he thinks fit even if there has been no such recommendation by the NJ. 
 
5.22 It was suggested that the Rules should compel the Lord President to share 
the investigation report with the JOH in cases where the LP proposes to take 
disciplinary action, so that the JOH has a fair opportunity to make representations. 
 
5.23 It was suggested that the Rules should compel the Lord President, in the case 
of upheld complaints, to share the investigation report with the complainer and in 
complaints which are not upheld, a summary of the report could be provided. 
 
Action Taken 
 
5.24 Section 29(1) of the Courts and Judiciary (Scotland) Act specifies the powers 
the Lord President can exercise when there has been an investigation into a 
complaint and the person carrying out the investigation recommends he takes action.  
There is no statutory authority under the Act for the Lord President to take action 
when the person carrying out the investigation has not recommended he exercise a 
power.  However, this does not restrict what the Lord President may do informally, 
for other purposes or where any advice or warning is not given to a particular JOH.  
    
5.25 Rule 16(5) makes appropriate provision for disclosure by the Lord President 
of all pertinent matters relating to the nature of a complaint allegation against a JOH. 
The discretion the Lord President has in this rule, regarding the sharing of the 
Investigation report (in whole or part), is appropriate. 
 
Application of the Rules 
 
5.26 It was suggested by one respondent that the Rules should make clear to 
complainers how to complain about the Lord President and that they should set out a 
process for the JOS to assess such complaints and pass them to the Scottish 
Government. In relation to this it was also suggested that draft Rule 2(a) be 
amended to define what is meant under the Rules by “judges of the Court of 
Session” i.e. that it does not include the Lord President.    
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Action Taken 
 
5.27 The suggestion that the Rules should contain provisions for complaints 
against the Lord President is wholly inappropriate. These Rules are made by the 
Lord President in order to assist him in discharging his responsibilities under Section 
2(e) of the 2008 Act.  
 
Miscellaneous Amendments 
 
Interpretation 
 
5.28 The Rules have been amended to include the interpretation of ‘re-employed 
retired judge’ which was omitted in error from the draft. 
 
5.29 Interpretation of the wording ‘judicial decision’ has been amended and 
simplified. 

Revocation and Saving 
 
5.30    The Rules have been revised to include a new subsection to provide for any 
on-going cases which are subject to the 2011 and 2013 Rules. 
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Consultation Questions  

 

1. In your opinion, is the proposed rule 5 correctly framed?  
 
2. Do you agree with the new position of the rules in relation to criminal 
proceedings and notification of the judicial office holder (proposed revised Rules 6 
and 7)? 
 
3. Do you agree with the form of the proposed revised rule 8, which now 
incorporates the time limit alongside the initial assessment by the Judicial Office? 
 
4. Should the words ‘judicial case management or judicial management of court 
programming’ be removed as in revised rules 8(4)(b) and 10(4)(b) and a definition of 
‘judicial decision’ including those two types of decision be inserted into the 
interpretation section (at section 20)?  
 
5. Should there be a separate rule for ‘on-going proceedings’, as in the proposed 
revised rules at Rule 9? 
 
6. Proposed revised rule 17 (2) provides that if person complaining fails to 
respond ‘within a reasonable period’ the complaint is deemed to be withdrawn.  What 
in your view would be a ‘reasonable period’?  
 
6. Should there be provision that a serious complaint which has reached 
investigation at the point a judicial office holder has left office may proceed to 
determination?  
 












































































































